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MR JUSTICE POTTS: This appeal is against the decision
of the South Yorkshire Valuation Tribunal dated 19th July 1996 to allow the second respondent, Mrs Stark, a 25 per cent single person's discount against council tax in respect of 8 Woodland View, Mexborough. The appeal was first listed before Mr Justice Popplewell on 11th March 1997 when Mr Hutchinson appeared on behalf of the applicant. Corporal Stark, the first respondent, was unrepresented by counsel.

1. After hearing Mr Hutchinson and Corporal Stark and before proceeding to hear argument concerning the merits of the appeal, Mr Justice Popplewell said this:
"I was due to hear an application by Doncaster Borough Council to challenge a decision of the South Yorkshire Valuation Tribunal in respect of council tax on a serving member of the Royal Air Force. When he arrived at court today, Mr Hutchinson, on behalf of the council, had put in a skeleton argument which set out a number of authorities which he said entitled him to succeed.

Corporal Stark is here in person, and whilst happy to conduct his own case, plainly is not in the position to deal with a number of authorities which this case gives rise to and upon which, apparently, a number of Valuation Tribunals have disagreed. It looks as though the point with which this case is involved is not simply a case which relates simply to Corporal Stark, but may have serious effects on serving servicemen.

For those reasons, it seems to me that although I know Mr Hutchinson would do his very best to present the arguments on both sides, it would be an almost impossible task to do it as fairly as it could be done. Accordingly, I suggested to Mr Hutchinson and Corporal Stark that I would welcome the assistance of an amicus curiae instructed by the Treasury Solicitor.

I allowed Mr Hutchinson to discuss the matter with Corporal Stark. Whilst Corporal Stark has consented, I think, with a considerable lack of enthusiasm -- it will not prevent him saying anything he wants to say and, in particular, Mr Hutchinson has made it clear that there will be no question of anyone seeking costs from Corporal Stark if he were not to succeed."

2. The judge then went on to adjourn the appeal for the Treasury Solicitor to be instructed and to provide the court with an amicus. That course has now been taken. Today Mr Hutchinson appears for the appellant. Corporal Stark appears in person to represent himself and the court has had the advantage of hearing submissions by Mr Keith as amicus.

3. I indicated at an earlier stage this morning that, having read Mr Keith's skeleton argument, I had concluded that it did not assist Corporal Stark. Corporal Stark indicated that he had reached the same conclusion. The case proceeded, therefore, on the basis that Corporal Stark would present his own case. This he has done.

4. The property at 8 Woodland View, Mexborough, was and is jointly owned by Corporal Stark and his wife, the second respondent. Corporal Stark was at the time of the hearing under appeal serving in the Royal Air Force and based at RAF Coningsby in Lincolnshire. He had accommodation on the base. Corporal Stark still serves in the Royal Air Force, albeit at a different base. He told the court this morning that he hopes and expects to continue to serve in the Royal Air Force for some further 11 years.

5. An appeal lies to this court from the South Yorkshire Valuation Tribunal on a question of law by virtue of Regulation 32 of the Valuation and Community Charge Tribunal Regulations 1989 and section 15 of the Local Government Finance Act 1992. Regulation 32(3) of the Valuation Community Charge Tribunals Regulations 1989 and Order 55, rule 7(5) of the Rules of the Supreme Court give this court power to confirm, vary, set aside, revoke or remit the decision of the Valuation Tribunal and make any order that the Tribunal could have made.

6. The approach to be adopted by this court is that set out in Edwards (Inspector of Taxes) v. Bairstow 1956 A.C. 14, namely to consider whether the Tribunal has misdirected itself in law or reached a conclusion that is inconsistent with the only reasonable conclusion that a Tribunal properly directed on the law could have reached.

7. The appeal to the Tribunal was made by Corporal and Mrs Stark arising out of a decision of the appellant council, dated 18th January 1996, when the director of financial services disallowed Mrs Stark's appeal against a decision not to give her a council tax discount on the property at 8 Woodland View, Mexborough. Corporal Stark gave evidence before the Valuation Tribunal. That factual basis of that evidence was not and is not challenged. It is summarised in the Tribunal's "Reasons for the Decision" as follows:
"The appellant, Mr Stark an RAF corporal told the Tribunal that as he did not live in the property, his wife should have the benefit of the 25% discount previously granted to her by the Billing Authority. He submitted letters from his Commanding Officer stating that his main residence was in service supplied accommodation, and due to the nature of his job in the RAF was not permitted to commute from Mexborough to Coningsby, Lincolnshire. Mr Stark said that he had been on duty in Germany and had been on active service during the Gulf War. He said that despite having been given the discount previously, the Billing Authority had cancelled it and demanded the correct payment going back 2 1/2 years. This he said had been paid, but he felt aggrieved at the way the Billing Authority had acted. His wife had previously lived in her own property and when they decided to buy another house consideration was given to the fact that Building Societies gave discount to service personnel, therefore this property was bought in joint names. Most of the money his wife made on the sale of her former house had been put into this property prior to getting married in July 1993. All bills were in her name whereas his address for car tax, car registration and driving licence was his RAF accommodation. He submitted another letter stating that he had been paying contributions in lieu of Council Tax deducted from his wages even when on overseas duty since April 1993 when Council Tax was introduced.

Finally whilst he accepted that when on leave he stayed in the house with his wife, he stressed that he did not live in the property and never had, in fact he had only recently had wardrobes fitted, prior to this he had had no space for any clothing.

In answer to questions from the Billing Authority the appellant agreed that he had returned to the Woodland View address when on leave which he would also do if he were to leave the RAF. However his contract still had 11 years to run which could extend further if he gained promotion, so the idea of leaving was not likely in the foreseeable future."

8. The Tribunal decided this appeal on the basis of this evidence.

9. The appeal before the Tribunal and the appeal before this court required and requires a consideration of the provisions of the Local Government and Finance Act 1992 and the Local Government Finance Act 1988. Section 6 of the 1992 Act provides:
"(1) The person who is liable to pay council tax in respect of any chargeable dwelling and any day is the person who falls within the first paragraph of subsection (2) below to apply, taking paragraph (a) of that subsection first, paragraph (b) next, and so on.

(2) A person falls within this subsection in relation to any chargeable dwelling and any day if, on that day-

(a) he is a resident of the dwelling and has a freehold interest in the whole or any part of it;

(5) In this Part, unless the context otherwise requires-

....

'resident', in relation to any dwelling, means an individual who has attained the age of 18 years and has his sole or main residence in the dwelling."

10. The meaning of "sole or main residence" lies at the heart of this case.

11. Section 11 of the 1992 Act provides for "discounts":
"(1) The amount of tax payable in respect of any chargeable dwelling and any day shall be subject to a discount equal to the appropriate percentage of that amount if on that day -

(a) there is only one resident of the dwelling and he does not fall to be regarded for the purposes of discount; or

(b) there are two or more residents of the dwelling and each of them except one falls to be disregarded for those purposes.

(3) In this section and section 12 below 'the appropriate percentage' means 25 per cent or, if the Secretary of State by order so provides in relation to the financial year in which the day falls, such other percentage as is specified in the order."

12. The Local Government Finance Act 1988 was concerned with the community charge abolished by the provisions of the 1992 Act. Section 2(1)(b) of the 1988 Act provided that any person was subject to personal community charge on any day if he had his "sole or main residence" in the area of the relevant authority at any time on the day.

13. The ratio of the Valuation Tribunal's decision is to be found in the penultimate paragraph on page 2 of the Reasons:
"The Tribunal gave long and careful consideration to the evidence presented in this appeal and noted the argument revolved around sole and main residence, of which there was no legal definition. It was not satisfied that the case law quoted was applicable in this particular case. The Tribunal attached greater weight to the fact that the appellant was forbidden by his Commanding Officer from commuting between Yorkshire and Lincolnshire and therefore had no choice as to where he lived together with that fact that his car registration documents and driving licence showed his RAF address. Furthermore the appellant was having deductions made from his wages in lieu of Council Tax and all utilities accounts for the property in Mexborough were in his wife's name. The Tribunal therefore reached the conclusion that whilst the RAF accommodation may not be the appellant's sole residence, all the evidence pointed to it being his main residence."

14. The first question for this court is whether the Tribunal was correct in not being satisfied that earlier case law arising out of the 1988 Act and poll tax requirements was applicable to the present case. As I have indicated, the expression "sole or main residence" was contained in section 2(1)(b) of the 1988 Act. The 1992 Act preserved the same words within section 6 in relation to council tax. I accept the submissions made by both Mr Hutchinson and Mr Keith that earlier cases construing the expression "sole or main residence" in the 1988 Act are applicable to a consideration of those words within section 6 of the 1992 Act. The submissions of counsel are supported by the learned editors of Ryde on Rating and Council Tax 1996 at H[149] fn 3. In my judgment Parliament must necessarily have intended that the words in question have the same meaning and effect in the 1992 legislation as in the earlier legislation given the context and purpose of the respective Acts.

15. Therefore, the Tribunal was wrong to proceed on the basis that it could not be satisfied that case law arising out of the 1988 Act and cited to it was not applicable to the present case. In my judgment, it was applicable and full weight ought to have been given to it.

16. The cases cited to the Tribunal were these. Bradford Metropolitan Council v. Anderton [1991] RA 45; Ward v. Kingston upon Hull City Council [1993] RA 71; Cox v. London (South West) Valuation and Community Charge Tribunal [1994] R.V.R. 171:
In the Bradford case the West Yorkshire Valuation and Community Charge Tribunal held that the respondent, a seaman employed by Cunard, was entitled to have his name removed from the community charge register on the ground that his sole or main residence was not a house, 2 Vale Road, Silsden, where the respondent and his wife lived together whenever he was in the United Kingdom but was a ship, the Atlantic Conveyor, on which he lived while engaged in his employment. Mr Justice Hutchison held that
(1) a merchant ship, plying the high seas, could not in law constitute a person's residence and therefore the house was the respondent's sole residence;

(2) even if such a ship could constitute a residence, the respondent's sole or main residence was the house, because that was where his home was, where he had his settled and usual abode, which he left only when the exigencies of his occupation compelled him to go to sea, for temporary or occasional absences of long or short duration;

(3) the Valuation and Community Charge Tribunal erred in confirming its attention exclusively, or almost exclusively, to the question of time because there were other factors which the tribunal could have taken into account, including,

(a) the fact that the respondent regarded the house as his home, that it was there his wife (and presumably any children they might have) lived, that he spent his time there when not on the ship, and that he had an interest in and security of tenure at the house,

(b) that he lived on the ship only because of and in connection with his work, and that he had no security of tenure (beyond that which his contract of employment gave him) on any accommodation which he occupied on the ship.

(4) if the tribunal had had in mind the matters which it should have had in mind, it would inevitably have reached the conclusion that the respondent's sole or main residence was the house, not the ship."

17. Mr Justice Hutchison reached the above conclusions after having considered a number of authorities concerned with the construction to be placed on words similar to those under consideration in the present appeal, in particular R v. Barnet London Borough Council ex parte Nilish Shah [1983] 2 A.C. 309 and a decision of Mr Justice Nourse, as he then was, in Frost v. Feltham [1981] 1 W.L.R. 452.

18. The approach and conclusions of Mr Justice Hutchison in the Bradford case were adopted and followed by Mr Justice Auld in Ward v. Kingston upon Hull City Council , where the alternative residence was bachelor accommodation in Saudi Arabia provided under a contract of employment there; and by Mr Justice Turner in Cox v. London (South West) Valuation Community Charge Tribunal , which was concerned with accommodation elsewhere in England occupied by necessity for the purpose of work.

19. I was also refered to Codner v. Wiltshire Valuation and Community Charge Tribunl [1994] RVR 169, a decision of Mr Justice Laws which was concerned with the proper approach to be adopted to the meaning of the words "sole or main residence" in section 2(1) of the 1988 Act, where the charge payer, a barrister, kept a flat in London for the purposes of his work and a house in the country at which he joined his wife and family at weekends. Mr Justice Laws adopted the approach of Mr Justice Hutchinson in the Bradford case and concluded his judgment as follows:
"The chargepayer says it was precisely necessity that drove him to remain, during the week, in the London flat because his work was at the Bar in London. ... taken with what immediately precedes it, it is quite plain that all the tribunal were saying is that once Mr and Mrs Codner had bought the Potterne house, the Ealing flat was only kept because of the exigencies of the chargepayer's work. That consideration, if anything, supports their conclusion rather than undermines it. There is no trace of perversity in this decision."

20. Mr Justice Laws upheld the Tribunal's decision not to alter a register entry which showed the chargepayer as being liable for personal community charge in respect of the house in Potterne.

21. In my judgment, the approach and principles identified by Mr Justice Hutchinson in the Bradford case and followed in the other cases cited govern the approach of this court in the present appeal. Implicit in this is that accommodation obligatorily occupied by the taxpayer for the purposes of work, and occupation of which prevents him from returning to his usual abode, is not necessarily to be considered as his "sole or main residence". Had the Tribunal adopted this approach, then, in my judgment, it could not properly have attached weight to the fact that the appellant was forbidden by his commanding officer from commuting between Yorkshire and Lincolnshire and therefore had no choice as to where he lived; nor to the fact that Corporal Stark's car registration documents and driving licence showed his RAF address.

22. The Tribunal attached importance to the fact that deductions were being made from Corporal Stark's wages by the Royal Air Force in lieu of council tax. Before me Corporal Stark submitted that he should not be required to make a contribution to council tax at Doncaster whilst having deductions made from his wages by his employers. But as Mr Hutchinson pointed out, the Act contemplates that taxpayers may be liable for tax in respect of more than one property. The taxpayer who has a second home is an obvious example. Thus whilst I understand Corporal Stark's sense of grievance, as a matter of law the fact that deductions were made from his wages in lieu of council tax is irrelevant in a consideration of the crucial issue in this case, namely, whether 8 Woodland View was his main residence. In having regard to this factor the Tribunal erred.

23. It is to be noted that the Tribunal had regard to the fact that all utilities accounts for the Mexborough property were in Mrs Stark's name. Whilst this was, in my judgment, a relevant consideration it could not on any view be a determinative one given the exercise that the Tribunal had to perform.

24. On analysis it is clear that the Tribunal had no regard to the following factors which were identified by Mr Justice Hutchison in the Bradford case as relevant to the issue to be decided here:
(1) Corporal Stark's security of tenure at the Mexborough house;
(2) the fact that he spent his time there when off duty;
(3) the fact that if he was not employed by the Royal Air Force he would return to that house; and
(4) the fact that the house was his marital home.

25. All these factors, in my judgment, were factors to be taken into account by the Tribunal. Had the Tribunal taken them into account I am satisfied that, in the light of its other findings of fact, it could not properly have allowed Corporal Stark's appeal but would have been bound to conclude that his sole or main residence was at Mexborough.

26. Therefore, the council's appeal must be allowed. The decision of the Valuation Tribunal must be quashed. Since the evidence before the Tribunal was not in dispute, I direct that the council's decision not to give the second respondent a council tax discount should be reinstated.

27. MR HUTCHINSON: I am obliged, my Lord. I have no applications to
make.

28. MR JUSTICE POTTS: You were here to help the court, Mr Keith, and

29. I am grateful for the assistance you have given. There is nothing I can do, Mr Stark, I am afraid, except to thank you for the way in which you conducted yourself and your case this morning and to express the hope that you continue to progress in the Royal Air Force.
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